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[on letter paper of disclosing party]

[NAME AND ADDRESS OF RECEIVING PARTY]

[DATE]

Dear [Name]

Disclosure to you of confidential information 

[NAME OF DISCLOSING PARTY] [Limited/PLC], acting in its own capacity, through its agents, directors, employees, representatives or advisers (together referred to in this agreement as “we” or “us”, as appropriate) has agreed to disclose certain information to [NAME OF RECEIVING PARTY][Limited/PLC] (referred to in this agreement as “you”).

The confidential information (“Confidential Information”) we are disclosing to you
 is all the information we send or make available to you [and have already made available to you]
 in whatever form.  However, the Confidential Information does not include:

(a) any information that is or becomes generally available to the public (other than as a result of its disclosure by you in breach of this agreement), except that any compilation of otherwise public information in a form not publicly known shall nevertheless be treated as Confidential Information; 

(b) any information independently made available to you by a third party on a non-confidential basis;

(c) any information you can prove with your written records that you already lawfully held before we sent such information to you; 

(d) any information you can prove with your written records that you have developed independently of the Confidential Information; and

(e) any information that cannot reasonably be considered to be of a confidential nature
.

We have given you the Confidential Information for the purpose (“Purpose”) of [your due diligence investigations into our business in relation to [your proposed investment in us] [the proposed joint venture between you and us] [your proposed acquisition of the entire issued share capital of COMPANY NAME OF DISCLOSING PARTY] [your proposed acquisition of our business]] [your agreement to provide [describe services or products] to us]
.

We agree to provide the Confidential Information to you and in return you agree to use it only for the Purpose and to keep it confidential. 

In particular, unless we agree otherwise in writing, you will ensure that:

(f) the Confidential Information is only used for the Purpose;

(g) the Confidential Information (or any part of it) will only be made available to those of your agents, directors, employees, representatives or advisers if, to achieve or work towards the Purpose, they each have a genuine need to know; 

(h) the Confidential Information must be kept in a reasonably secure manner and, if you keep your own information with a higher degree of security, then you must store the Confidential Information with the same degree of security;
 and

(i) the Confidential Information must not be reduced to writing or otherwise copied or recorded, unless to do so is strictly necessary for the Purpose
.

You agree to ensure that your agents, directors, employees, representatives and advisors will keep the Confidential Information confidential and you will ensure their compliance with the obligations set out in this agreement.  You agree to accept liability for any breach of this agreement by your agents, directors, employees, representatives and advisors, as if they were your actions or omissions.

You may disclose Confidential Information only to the extent required by law or regulation.  Where lawful, you agree to inform us in writing immediately following a request to you to make any such disclosure.

At our written request you shall promptly:

(j) return to us by courier the Confidential Information and all documents, materials and copies which contain any Confidential Information (except as required by law or regulation);

(k) where practicable, erase all electronic documents, materials and copies of the Confidential Information from any IT systems you use and to which you have access (except as required by law or regulation); and

(l) notify us in writing that you have complied with these requirements.

Save as required by law or regulation, you and we agree to keep the terms of this agreement confidential and to refrain from making any public announcement concerning it. 

Please note that we reserve all our rights in relation to the Confidential Information.  We accept no obligation and grant no rights other than those set out in the agreement.  We offer you no express or implied warranty or representation as to the validity, source, accuracy, appropriateness or completeness of the Confidential Information.  You acknowledge that, in entering into this agreement, you have not relied on, and shall have no right or remedy in respect of, any statement, representation, assurance or warranty (whether made negligently or innocently) other than as expressly set out in this agreement.  Nothing in this agreement shall limit or exclude any liability for fraud or for fraudulent misrepresentation.

At present we only wish to provide you with the Confidential Information for the Purpose. If we would like to progress matters in any other way we will do so in a separate agreement.

You acknowledge that damages alone would not be an adequate remedy for the breach of any of the provisions of this agreement.  Accordingly, without prejudice to any other rights and remedies we may have, we shall be entitled to the granting of equitable relief (including without limitation injunctive relief) concerning any threatened or actual breach of any of the provisions of this agreement.

You shall indemnify us and keep us fully indemnified at all times against all liabilities, costs (including legal costs on an indemnity basis), expenses, damages and losses including any direct, indirect or consequential losses, loss of profit, loss of reputation and all interest, penalties and other reasonable costs and expenses suffered or incurred by us arising from any breach of this agreement by you.

If you decide not to become involved in the Purpose, you shall notify us in writing immediately.  Your obligations under this agreement shall last indefinitely but such notification shall not affect any accrued rights or remedies.

This agreement constitutes the whole agreement and supersedes all previous agreements relating to the Confidential Information.
  

This agreement shall terminate [NUMBER] years after the date of its signature.

No variation of this agreement shall be effective unless it is in writing and signed by you and us. 

Failure to exercise, or any delay in exercising, any right or remedy provided under this agreement or by law shall not constitute a waiver of that or any other right or remedy, nor shall it preclude or restrict any further exercise of that or any other right or remedy.

No single or partial exercise of any right or remedy provided under this agreement or by law shall preclude or restrict the further exercise of that or any other right or remedy. 

You may not assign, sub-contract or deal in any way with any of your rights or obligations under this agreement.

Nothing in this agreement is intended to, or shall be deemed to, establish any partnership, joint venture or any other commitment between you and us.

This agreement is made for the benefit of you and us, and is not intended to benefit, or be enforceable by, anyone else.

This agreement and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the law of England and Wales. 

You and we irrevocably agree that the courts of England and Wales shall have non-exclusive jurisdiction to settle any dispute or claim that arises out of or in connection with this agreement or its subject matter or formation (including non-contractual disputes or claims).

Yours [sincerely][faithfully]

........................................

[name]

We acknowledge, and agree to be bound by, the terms of this agreement.

........................................


........................................

[name]





Date

� You need to ensure that you only send Confidential Information to one designated person within the receiving party.  This helps with tracking what has been sent and gets round the issue of information not being ‘Confidential Information’ (and so covered by the NDA) if sent to the receiving party’s advisors, accountants, lawyers etc.


� As a rule you should sign the NDA before sending any confidential information over; but if you have already made some disclosures then you need to ensure that those past disclosures are also included in the definition of “Confidential Information”.


� This NDA can only cover truly confidential information, so if the information is not confidential or the receiving party has it already and the NDA attempts restrict the use and storage of this information then the courts may hold that the entire NDA is not legally enforceable.


� The Purpose for which the information is to be used is vital.  The final NDA will need to explain why the Confidential Information is being provided.  This draft has suggested a joint venture, an investment, a sale of your business or having a third party provide development/manufacturing assistance.  This is not an exhaustive list and an appropriate purpose should be set.  The reason for setting a purpose is to prevent it from being used for any other purpose, e.g. to launch a competing product or service.


� If the Confidential Information includes something unique, e.g. a prototype that cannot be easily replaced, then you need to add a further obligation in the NDA requiring them to preserve the Confidential Information.


� Having an NDA is important, but it is better to ensure compliance than end up in court seeking compensation.  As such, if there is any particular action you want the receiving party to take, you should add this obligation in the NDA.  You should also discuss with the receiving party and agree how you can both check the agreed rules are being followed.  You should consider using practical methods such as locked private web sites or hard copy files available for inspection in your offices; control of the confidential information is the best protection you can have.


� This is extremely important; otherwise you may end up being sued if there is any inaccuracy or insufficiency with the Confidential Information.  There are of course times when the receiving party will be able to rely on the information you provide, but it is essential that these rights are given to them at the right time and in the right manner.  That time and manner is when you sign the ultimate deal to sell, invest, manufacture, develop etc and at this point you will need further special legal protection, for example, limiting the maximum financial exposure you will accept etc.


� This too is important, this means that if you hear of an impending breach of confidentiality you can go to court urgently and ask the court to prevent it.


� You never want to be relying on damages to compensate you for breach; you can have no guarantee that damages may be enough.  However, this paragraph gives you the largest amount of damages permitted by law.  The legal issue is best explained by considering confidential information consisting of the designs for a new product.  Such designs have little or no current value, i.e. you would suffer little or no loss if they are made public.  The courts do not look at what value they might have had if you later went on to make that product and it was profitable. 


� This is known as an ‘entire agreement provision’ and is intended to stop the receiving party from arguing that something you mentioned in a later email changed the agreement.  These are legally effective, but it is still important that you have a process for how you send the Confidential Information over to the receiving party.  Any letter or email should make it clear that this is being sent subject to the NDA and then cite its date.  You should not go on to say anything else, it is better to let them draw their own conclusions.


� You need to agree how long the receiving party will be bound.  This will depend on the nature of the information. If it goes out of date quickly (e.g. financial information that will need to be filed at Companies House in due course anyway) a period of six to twelve months might be appropriate.  If it will remain sensitive for a longer time you should choose a longer term.  For very sensitive technical information a period of five years or more might be appropriate.
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